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Plain Language, Reason, and Sound Policy Favor the “Yes” Position

“Each DC Voting Member shall perform its
obligations under the Rules in a commercially -
reasonable manner.”

--DC Rules § 2.5(b)

“The written policies and/or procedures shall
require DC Decision-makers or CCP DC
Decision-makers, as relevant, to Resolve DC
Questions based on a commercially reasonable
analysis of the information.”

--DC Rules, Schedule 6 -
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The “No” Proponents Invent Unstated Requirements

Definition of Consent Required Loan

Alternative 1

[ ...to any party...,_J

"Consent Reguired Loan" means a Loan that is capable of being assigned or nova‘thith
the consent of the Reference Entity or the guarantor, if any. of such Loan (or the consent of
the relevant borrower if the Reference Entity is guaranteeing such Loan) or any agent;

2014 ISDA

Alternative 2

[ ...and without any contractual restrictions. ]

Derivatives

Definitions
Compare to Other Definitions

"Assignable Loan" means a Loan that is capable of being assigned or novated to, at a
minimum, commercial banks or financial institotions (irrespective of their jurisdiction of
organization) that are not then a lender or a member of the relevant lending syndicate,
without the consent of the Reference Entity or the guarantor, if any, of such Loan (or the

consent of the applicable borrower if the Reference Entity is guaranteeing such Loan) or any
agent;

ISDA.

INTERNATIONAL SWAPS AND DERIVATIVES ASSOCIATION, INC.

"Transferable"” means an obligation that iz transferable to institutional investors without any

contractual stafutory or regulatery restriction. provided that none of the following shall be
considered contractual, statutory or regulatory restrictions:
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Objective Standards Clarity When Consent Can Reasonably Be Withheld

“Eligible Assignes” means (a) a commetcial bank or any
other Person engaged in the business of making asset based or
commercial loans, or any fund or other Person (other than a
natural Person) that invests in loans, which bank, Person or . .
fund. together with its Affiliates, has a combined capital and For avoidance of doubt, consent

surplus in excess of $300,000,000 and which bank, Person or . .
will not be given where the

fund is approved by the Agent. and, valess an Event of Default _

has occurred and is continuing at the time any assignment is d . f .1 . f
effected in accordance with Section 9.07, the Borrowers, in _ pI'OpOSQ a881gnee alls tO SatIS y
each case such approval not to be unreasonably withheld or h f 11 . . . Y24
delayed, (b) an existing Lender or an Affiliate of an existing the following criteria . . ..
Lender or an Approved Fund. or (c) any Permitted Holder;
provided that neither the Borrowers nor an Affiliate of the
Borrowers (other than a Permitted Holder) shall qualify as an

Eligible Assignee.
e e e Reasonable grounds for refusing consent
S, include:
TR b e ot i * Reputation of the proposed assignee
(DQ Lists, etc.);

e Lack of sophistication;

* Inadequate resources.

bepsciFworw sec. gow Archives/edsar/das/] 1006700011931 231 8213777064632 53dea] 0. 1173072018

All are important for both borrower and
lenders.
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The Secondary Loan Market is Highly and Increasingly Liquid

Finance and Economics Discussion
Divisions of Rescarch & Statistics and M
Federal Reserve Board, Washi

loans have experienced a considerable increase in liquidity.

2

This paper examines an increasingly important financial innovation: the secondary mar-
ket for bank loans. Since the arrival of an active secondary market in the mid-1990s, bank
Data from the Loan Syndi-
cations and Trading Association {LSTA) indicate that the secondary market grew rapidly

/ from 2000 until 2007, exceeding $100 billion of trading volume each vear and peaking in

excess of $350 billion in 2007* This development raises the question of how bank liquidity

Loan Sales and Bank Liquidies Rick Managend 715K ANAgement has changed in the presence of a deep and liquid secondary loan market.

a ULS. Credit Register

Rustom M. Irani and Ralf I Meisenzahl

el allil,

p1

LSTA

THE LOAN SYNDICATIONS AND
TRADING ASSOCIATMON

Secondary Trading Volumes Surge 22% in October

November 28, 2018 - Last month we réparted that one of the possible reasons that trading
vohsmes have not grown this year alongside outstandings nas been a general lack of price

o

Movember 29, 2018 - Last month we reported that one of the possible reasons that trading
volumes have not grown this year alongside outstandings has been a general lack of price
~ wolatility in the secondary market. That trend reversed in October as volatility spiked across
4 the capital markets. In loan land, bid levels in the secondary fell by almost 50 basis points,
resulting in secondary trading volumes surging 22% in October - to $65.8 billion. Volumes
now total a record $670 hillion over the last twelve months; 5% higher than the same period
| lastyear.

reversed in October as valatility spiked scross
Is in the secondary fell by almast 50 basis points,
er - v $65.8 pillion. Volumes
& 5% nigner shan the same persad

N ussest MOnth in the secondary since Maren
fac $66.4 pillionk. As volumes ran higher and prices
5 that traded In October hit a fresh record of 1,578
he average monthly total over the previous 12
heentrarion increased nwo percentage points 1o a
wrading north of 58 cents on the dellar surged six
are of toral volume. Clearly, accounts that were
jof the nigner priceclilower yielding side of the
presumably already on the books. And that frade
rage bid on the S&P/LSTA Leveraged Loan Index i
rer

&5s the full Summary, including charts, hare For
b
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The Role of Liquidity in the Bank Loan Market

Liquidity in the Pricing of Syndicated Loans

ABSTRACT

Liquidity in the Pricing of Syndicated Loans’

e examine whether banka price sxpected liqutier = L% srndacated
b loams. Using eshessive data we s Sut Joam with higher
ropected. lapudity ave sgrcnDy lowss spmads af ongmation,

Contngmg P GO B Spresds wech 43 bowvowe,
loan. prndicate and macroeonomic A maiched sample
malyns covdems our revais We rstmal WL the pricang of pected
lequatery etz = m
et saple s, Fox e Bt hane = e ety what

Atk e ABSTRACT

Ajai K. Singh?
Allan A. Zebedes?
We examine whether banks price expected liquidity in U.5. syndicated
termy loans. Using extensive data we show that loans with higher

April 2007
Forthcoming, Juurz':ll'u,r'i'fn.run'ful'.’\l.rrricfs EXPECtEd ].‘i.q‘l.‘l.‘l.d.‘l.t}i" l'lﬂ.li"& mgn.iﬁcaﬂtl}r lﬂWET S-PI'EEdS at ﬂﬂgi.‘l'lﬂ.ﬁﬂ:ﬂ_,
controlling for other determinants of loan spreads such as borrower,
loan, syndicate and macroeconomic variables. A matched sample
Dipkiac SF BN L i W S i analysis confirms our results. We estimate that the pricing of expected

(216) 3666249, E-madl: anusag@icase edu. . . . . e i
$uprrin of Bamikir bord Fwares, Wethetvont Situst of Mg, Cioe Weakos, liquidity results in annual savings of over $1.6 billion to the borrowers, in
Reserve Undversity, 10900 Euchid Avenue, Cleveland, Chio $106-7235, Phe (216) 366-0602, Fax:

(204) 3650049, E-unail. gy cipgh@onee ody . . . - - -
"Department of Econamics and Fnanci Sudies, Coflege of Brsines, Claskon Univessty, PO our sample alone. For the first time in the literature, we identify what
Bon 5790, Potsdan, MY 136995790 Flu (919) 546-0855, Bl g

* We Uwak Allen Berger, Victoria Ivashina Mitchell Pelerven, N, K Frabhala, Magu Pari,

Anthony Saunders, Duane © s the edil H e - . . . .

bvios Aroilippo bbbl : influences the decision of financial intermediaries to make secondary

and the 2007 AFA mectings for heipful discussions and comments on carlier drafts We alsa

" et P S . -

e L s a Tnow promdiag markets for an asset, and the consequent pricing impact of this decision
in the primary market.
|

g |
g
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The Universe of Potential Loan Purchasers is Vast

Eligible Assignees Nominees & Participants

“Affiliate” means. as to any Person. any other Person
that, directly or indirectly. controls, is controlled by or is
under common control with such Person or is a director
or officer of such Person. For purposes of this definition, i
the term “control” (including the terms “controlling™. auill ates
“controlled by” and “under common control with™) of a
Person means the possession, direct or indirect, of the
power to direct or cause the direction of the management
and policies of such Person by contract or otherwise.

4,862 Form ADYV filing fund
managers (AUM > $600 million)

1,807 bank holding companies
(assets > $300 million) -
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Purchasing Through Nominees or Participations is Commonplace and Easy

D. Sub-participation
- —— A sub-participation is essentially a contractual agreement between the lender and the participant to
Lide 10 oe
fémats;f:%tm Mar'kg_t‘frran make funding arrangements. It is an entirely separate contract from the underlying facility -
o R agreement and does not involve the transfer to the buyer of a legal or beneficial interest in the debt. ™'
The participant will, therefore, not have any directly enforceable rights against the borrower.
Borrower consent is not usually required and so this method can be confidential.
p15
; .1 “] I A Syndicated Loan Primer
Participations
Az the name implies, in a participation agreement the buver takes a participating interest
in the selling lender’s commitment. ,

PARTICIPATION AGREEMENT FOR DISTH

TRANSACTION SPECIFIC TE]
THIS PARTICIPATION AGREEMENT FOR DISTRESSED TRAJ

other
‘conditons and agresments sel forth n the LSTA Standars Terr
Disirassed Tracks, a5 of Juna 9, 2017 {tha “Standard)

s ite e ] loan, because, if the lender of record becomes insolvent or defaults, the participant does not have a
2% direct claim on the loan. In this case. the participant then becomes a creditor of the lender and often
1 must wait for claims to be sorted out to collect on its participation. p15

The lender remans the official holder of the loan_ with the participant owning the rights to the
L..% amount purchased. Consents. fees, or mimmums are almost never required. The participant has the
right to vote only on material changes in the loan document (rate. term. and collateral). Nonmaterial
prmmy e semieeent] changes do not require approval of participants. A participation can be a riskier way of purchasing a

H.

H.1

© Specty o SR Danwort 8 Yo
st

P

Copyright & LSTA 017, Al rights reserved

SECTION 11 (VOTING:

“Woting” select one:

B8 Buyer shall have voting rights with respect to the Transferred Rights, subject to Section 11.1(a) of
the Standard Terms and Conditions.

[] Buyer shall have no voting rights in respect of the Transferred Rights, subject to Section 11.1(b)
of the Standard Terms and Conditions, except with respect to the following
matters:
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All CDS Contracts Will Settle Without Issue B Eigible Assignee

Eligible Assignee or

Holder via Participation

©
2,
" o
Initial @)
Borrower Syndicate E
Lenders
%
/ ]
- B
o
Net CDS Intermediating Q
Protection Buyers Dealers %
A J 0
. » Eligible Assignees * Have substantial assets
Already hold loans * No meaningful mis- * Can use nominee U
match risk * Voluntarily elect

physical settlement

Less than 18% of CDS contracts by value are physically

\L Kramer Levin :
settled through auction (based on data from SwapsInfo).
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Trades Will Settle Seamlessly Even If Auction Is Not Run

Buyer and Seller agree (which agreement shall survive the Termination Date) to execute,
deliver, file and record any specific assignment, novation or other document and to take any
other action that may be necessary or customary or desirable and reasonably requested by
the other party in connection with Buyer's Delivery of the Deliverable Obligations specified

in the Motice of Physical Settlement or any NOPS Amendment Notice, as applicable “Further assurances”
{including demonstrating to the reasonable satisfaction of Seller that Buyer has taken all —  covenant helps ensure
reasonable steps to obtain any requisite consents and keeping Seller apprized of any delivery will occur
occurrence of which Buyer is (or reasonably should be) aware that may affect Buyer's ability

2014 ISD to Deliver to Seller Deliverable Obligations as specified in the Notice of Physical Settlement

or any NOPS Amendment Notice, as applicable) and Buver and Seller agree to cooperate
Credif Deriy reasonably in connection with the foregoing.

L1 -

DEﬁHM up to the amounts specified therein for each such Deliverable Obligation Buyer may
continue to attempt to Deliver the whole of the Deliverable Obligations specified in the
Notice of Physical Settlement or any NOPS Amendment Notice, as applicable after the
Physical Settlement Date.

l

Subject to Sections 9.1 (Partial Cash Setflement Due to Impossibility or Illegality), 9.2
(Partial Cash Settlement of Consent Required Loans), 93 (Partial Cash Seftlement of
Assignable Loans), 9.4 (Partial Cash Sefflament of Parficipafions) and 910 (Cap on
Seftlement), the latest of (A) the date that Buyer completes Delivery of the Deliverable

Ubllgatmns SPEﬂﬁ.E:d in the Notice GfPh}"S:I.CEl Settlement or any NOPS Amendment Nu‘tice, Trade does not terminate
as applicable, (B) the date that Seller completes a buy-in pursnant to Section 9.7 (Buy-in of B until settlement occurs
Bonds Not Delivered) with respect to all Bonds specified in the Notice of Physical
ISDA@ Settlement or any NOPS Amendment Notice, as applicable, that Buyer has failed to Deliver (60-day business cap
INTERNATIONAL sWaPs|  (or, if earlier, the latest date all such Bonds cease to exist), (C) the date that alternative does not apply to N. Am.

delivery pursnant to Section 9.8 (dlfernative Procedures Relating to Loans Not Deliverad)

has been completed with respect to all Loans specified in the Notice of Physical Settlement Corporate CDS contract.)
or any NOPS Amendment Notice, as applicable, that Buyer has failed to Deliver and (D)) the
date that alternative delivery pursuant to Section 9.9 (dltermatfive Procedures Relafing fo
A Assets Not Delivered) has been completed with respect to all Assets specified in the Notice
of Physical Settlement or any NOPS Amendment Notice, as applicable, that Buyer has failed
to Deliver, shall be deemed to be the Termination Date.

Definitions §§ 11.2(c)(i) & (ii)
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LSTA Forms Prescribe What Actions are “Necessary or Customary

or Desirable and Reasonably Requested”

If Buyer and Seller are unable to effect settflement of the Transaction as specified in the Confirmation,
a valid and binding obligafion to sefile the frade nevertheless continues fo exist between Buyer and
Seller. If a Transaction that is fo be settled by assignment cannot be seffled on such basis, such
Transaction shall be settled as a participation; provided that if setflement by participation cannot be
effected, the Transaction shall be seffled on the basis of a mutually agresable alternative structure or
other arrangement that affords Buyer and Seller the economic equivalent of the agreed-upon trade;
provided, further, that if “Assignment Only™ is elected in the “Form of Purchase” section of the
Confirmation {an “Assignment Only Election”) and the Transaction cannot be settled on such basis,
Buyer and Seller shall not settle the Transaction as a parficipation but shall instead seffle on the basis
of a mutually agreeable alternative structure or other arrangement that affords Buyer and 3eller the
economic equivalent of the agreed-upon frade.

CONDITIONS FOR DISTRESSED
TRADE CONFIRMATIONS

June 9, 2017

* LSTA standard terms clearly provide for
participations and nominees being “necessary
or customary or desirable” means of achieving
settlement.

* Loan market standard conventions may be
“reasonably requested” by CDS participants.

\L Kramer Levin

11



Example of an Auction Squeeze

* CDS protection sellers (“Sellers”):

B $300 MM loans trading at $.50

* Have a net $200 million sell position; and $200 MM senior unsecured

bonds trading at $.20

$150 MM subordinated bonds
trading at $.01

* Own $100 million of the senior bonds.

¢ Assuming no market imbalance, Sellers would
have to pay $160 million to settle CDS contracts.

* The Squeeze:
* In Auction Phase 1, Sellers submit buy requests of $110 million.

* Even if all $100 MM other bonds are tendered by CDS protection buyers, net open interest will
be $10 MM to buy.

* In Phase 2, there are no senior unsecured bonds left to fill open interest. (Sub bonds do not qualify
as Deliverable Obligations.)

* If loans are not Deliverable Obligations, open interest will not be filled; auction terms will set final
price at 100% — a total squeeze.

e Sellers will have to buy $110 MM in bonds for par, but escape $160 MM CDS cash settlement. All
protection buyers get zero, defeating the purpose of CDS protection.

\L Kramer Levin 12



DC Members - Not Attorneys - are Real “Leading Market Participants”

“Yes” Proponents “No” Proponents

* Barclays Bank * Bank of America

*  Citibank *  BNP Paribas

¢ Credit Suisse *  Deutsche Bank

*  Goldman Sachs *  Mizuho Securities
¢ JP Morgan Chase *  Societe Generale

* Elliott ¢ Alliance Bernstein
*  Pimco * Citadel Americas

¢ Cyrus Capital

2018 | 2017 Markel  Market #of  Markel Changemn | |Manager Markel  Markel
Bookruniner Rank | Rank FProceeds Shane%  Share Ch, Deals  Share®  # of Deals Fees Shaned%  Share Ch.
Bank of Amenca Merml Lynch 1| 1 | 2057478 137 13 4 B84 316 24 V|| 6202 118 24 a
JP Morgan 2 2 185,137.0 123 13 & 570 72 3w Y 4727 a8 06 &
Wells Fargo & Co 3 4 137 £52.9 92 17 A& 474 26 E2 ¥ 4174 T8 16 &
cin a | 3| 1z2ems 75 7w 25 141 54 v|| 2892 54 6 ¥
Barcays s | 6 697884 45 0B ¥ 261 124 6 v|| 242 51 04w
Goldman Sachs & Co [ 5 E56109 44 12 v 212 01 31 v 2564 48 10w
Morgan Staniey 7 | 8 563754 38 02 ¥ 148 71 .t v|| 2118 40 D02 ¥
V7 7 Mitsubishi UF.) Financial Group 8 1 a7 12 & 158 7% 2 v 1724 32 12 &
Yes proponents represent a Deutsche Bank a | 7 493010 33 00 ¥ 201 96 25 v 2126 40 02 ¥
1 t f th U S 1 Crexdit Suisse 10 ] a1 08 ¥ 200 95 M v 2013 a8 16 ¥
S. RBC Capital Markets 1 | 10 411035 27 04 ¥ 194 92 5 A|| 1667 31 02 ¥
arger propgr 0on OO e oan BNF Panbas SA 12 13 267 25 05 & 12 53 6 A 1065 20 05 A&
Mizuho Financial Group 13 | 17 307471 20 04 A 106 51 5 A 950 18 054
market (33 A) VS' 22 A)) SunTrust Banks 14 14 204479 20 01 & 189 90 492 v 1206 23 02 &
US Bancorp % | 12 200492 19 02 ¥ 169 81 2 v 956 18 00 -
PNC Financial Services Group 16 15 27,3600 18 0o - m 81 5 ¥ 104.0 19 02 &
HSBC Holdings PLC 17 | 18 28112 1T 02 4 a7 a1 0 - 976 18 06 a
Jefferies LLC. 18 16 181748 12 05 v a5 45 5 & 1016 18 13 ¥
BMO Capial Markets 19 | 18 171577 14 01 ¥ 125 60 4 ¥ 771 14 03w
TD Securities Inc 20 Fid 16,3878 11 04 & B85 31 1 & 628 12 03 a
Scotiabank 21 | 23 157668 11 03 A 1 26 5 ¥ 427 08 00
Citizens Financial Group 2|2 15,4463 1.0 00 - 119 57 4 v T2 14 00 -
Capial One Financial Cop 23 | 20 140881 08 02 A 111 53 12 a 42 08 01v¥
Sumitomo Mitsui Finl Grp Inc M| n 13,9876 09 03 a 44 21 13 A 523 1.0 03 4
L I( L . KeyBanc Captal Markets In % | 132097 09 01 ¥ 01 a8 14 v 07 10 02%
\ ramer Levin Top Twanty Five Total 13201952 884 10 4 24321 829 134 13
Bockrunner Total 15047736 100.0 2,099 157 53522 1000

Thompson Reuters Global Syndicated Loans Review, First Half 2018



